
ATTACHMENT 11 

INTELLlGENT SWITCH SERVICES, LLC 

ARTICLES OF INCORPORATION AND 
CERTIFICATE OF AUTHORITY TO TRANSACT BUSINESS IN ILLINOIS 



OPERATING AGREEMENT 
OF 

THIS OPERATING AGREEMENT is made and entered into as of the 11” day of July, 
2003 (the “Effectve Date”), by and among Donald C. Selmon (“Selmon”), James R. Smah (“w) and Steven J. Kaplan (‘‘G-7, as members. 

RECITALS 

(A) The parties hereto have agreed to organize a limited Wity company to engage m 
the business of providing setvices in the telemmnunicatiom industry. 

(B) This Agreement sets forth the understandings of the parties hereto with respect to the 
organization and operation of the limited liabiray company and the scope and conduct of its 
business 

NOW, THEREF”ORE, in consideration of mutual covenants and other good and 
valuable consideration, the receipt and legal sufliciency of which are hereby mutually 
acknowledged, the parties hereby G e e  as follows: e - 

ARTICLEI. ORGANEATION 

Section 1.1. Formation of the Cornmany The Members hereby associate themselves 
as members in the Company, pursuant to the provisions of the Missouri Limited Liabithy 
Company Act (the “Act”), for the limited purposes set forth in this Agreement. Articles of 
Orgamation for the Company (the “Initial Articles”) were fled on the Effectve Date in order to 
constitute the Company as a valid Missouri limited liability company under the Act. The 
Members hereby rat@, mm5-111 and approve the execution and sling of the Initial Articles. 

Section 1.2. m. The Business of the Company shall be conducted solely under the 
name of “Intebgent Switch Services, UC,”  and such name shall be used at al l  times in 
connection therewith. 

Section 1.3. m. The term of the Company shall continue until the winding up and 
liquidation of the Company following the occurrence of a Liquidation Event, as provided in 
Article VI hereof. 

Section 1.4. 

(A) 

Character of Business: Powers. 

The business of the Company (the “Business”) is to (1) provide services in the 
telecommunications industry, (2) engage in such other businesses, operations or activities as may 
hereafter be approved by Sdper-Majority Decision Approval and (5) exercise all rights and 



powers and engage in all activities related or andary to the foregoing which a limited liability 
company may legally exercise pursuant to the Act. 

(B) The Company shall not engage in any activity other than the Business. So long as 
the Articles provide for the Company’s management by one or more managers, no Member, in 
hidher capacity solely as a member, shall have any authority to (1) hold himselfmerself out as an 
agent of the Company or (2) transact any business on behalf of the Company or otherwise incur 
any liability or obligation on behalf of the Company. 

Section 1.5. Names and Addresses of the Members. The names and contact 
addresses of the initial Members are as follows: 

Donald C. Selmon JamesR. Smith Steven J. Kaplan 
8129 Clearwater Point 5 1 13 Siver Lake Dr. 5910 Stoneshire Court 
Parldle, Missouri 64152 Plano, Texas 75093 Dallas, Texas 75252 

dselmon@kc rr.com smth3115@aol.com stevmikwlan@vahoo.com 

Section1.6. 

Fax#. 816-505-294s Fax#: 972-403-0957 Fax# 972-248-9163 

prineioal Place of Business. The principal place of business of the 
Company shall be at 10520 NW Ambassador Drive, Suite 220, Kansas City, Missouri 64153, or 
such other location as may be hereafter determined by the Members. 

Section 1.7. Domestic Resisted Agent and Registered Office. The name of the 
Company’s registered agent for service of process in Missouri and its registered office in 
Missouri shall be as follows: 

Missouri Corporation #2, Inc. 
c/o Lewis, Rice & Finger& L.C. 
1010 Walnut, Suite 500 
Kansas City, MO 64 106. 

provided, that the Manager may change such registered agent and/or registered office, at any 
time, by making a l l  appropriate governmental filings. 

Seetian 1.8. Foreien Ageuts and Registered Ofices. The Manager shall (1) file in 
the appropriate governmental offices, and take all action necessary to register the Company as a 
foreign limited liability company authorized to transact business in such other states or 
jurisdictions (collectively, the “v), if any, as the conduct of the Business so 
requires and (2) select and cause the Company to maintain resident or registered agents and 
offices in each of the Foreign States where the maintemce of the same is required by applicable 
law. The Manager may change such agents andlor offices, at any time, by maldng all 
appropriate governmental &gs. 

Section 1.9. 
following meanings: 

Certain Defmitions. As used herein, the following terms have the 

“Act” as defined in Section 1.1. 
a 



.‘Amate’’ means with respect to a given Manager or Member, any (1) ofFcer, director, 
employee, member, shareholder, partner, grantor, beneficiary or trustee of such Manager or 
Member, (2)  Person controlling, controlled by or under common control with such Manager or 
Member (wi th  the meaning of Section 52 of the Code), (3)  officer, director, employee, 
member, shareholder, partner, beneficiary or trustee of a Person described in (2), (4) relative 
within the third degree of kindred of such Manager or Member or of a Person described in (1) 
througb (3)  above, or (5) trust established for the benefit of any Person described in (1) through 
(4) above. 

e 

“Agreemenf‘ means this Operating Agreement, as amended, restated or supplemented 
from time to time as herein provided. 

“Articles of Organization” means the Initial Articles as the same may be amended fiom 
time to time. 

“Business” as defined in Section 1.4. 

“Business Property” means all property, assets and interests (whether real or personal, 
tangible or intangible) owned or held ftom time to time by the Company 

“Capital Account” as defmed in Section 2.2. 

“Capital BwceeG”’ means the net cash proceeds received by the Company from any 
Capital Transaction (other than the sale, exchange, transfer, assignment or other disposition of all 
or part of the Business Property which is, or is part of, a Liquidating Transaction), after payment 
of or provision (by means of such reasonable reserves as the Managers shall cause the Company 
to establish and maintain) for (1) all debts and obligations of the Company (other than Member 
Loans), including debts being refinanced and debts and obligations incurred to satisfy 
expenditures, repairs or replacements required to be satisfied as a result of or in connection with 
such Capital Transaction, and (2) all costs, fees and expenses incurred in connection with the 
receipt or collection of such proceeds. Capital Proceeds shall not include Dissolution Proceeds 
or any part thereof. 
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“Copital Transaction" means (1) any sale, exchange, transfer, assignment or other 
disposition of all or any part of the Business Property, (2) any financing or rehncing  of any 
indebtedness of the Company, (3) the taking of all or a part of the Busmess Property by any 
governmental authority through the exercise of the power of eminent domain or condemnation 
(or similar government taking) or the delivery of a deed or transfer in lieu of such taking, (4) the 
receipt of the proceeds of property insurance (other than rental value or business income 
insurance), and (5) any other transaction, the proceeds of which, in accordance with generally 
accepted accounting principles, are considered to be capital in nature. 

“Codp” means the Internal Revenue Code of 1986, as amended &om time to time. 

“Company” means Intelligent Switch Services, LLC 
* I  
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“Dissociation Event“ as defined in Section 5.3 

“Dissolution hceeds‘’ as deiked in Section 6.2. 

“Dissolution Reserves’ as defined in Section 6.2 

“Disiribution Percentage” means, for each Member, the percentage set forth opposite 
such Member’s name, as follows: 

Distribution 
Member Name Percentage 
Selmon 68.OYo 
Smith 20.0% 
Kaplan 12.0% 

TOTAL 100.0% 

“Enbity” as defined in Section 5.1 

“Fanrilgt Member” as detined in Section 5.2. 

“Foreign States” as defined in Section 1.8. 

“Granting P-” as defined in Section 7.3.  

“Zndenmijwd Person” as detined in Section 4.7 

“Z&d Articles” as defined in Section 1.1 

“Znteresf” means all rights to distributions to which a Member is entitled as provided in 
and VI of this Agreement, together with the duties and obligations of such Member Articles 

to comply with this Agreement. 

‘‘Liquidation Event” as detined in Section 6.1. 

“Major Decisions” as defined in Section 4.3. 

“Majority Daision Approvd‘ means the approval of a Company action or decision by 
Members owning a majority of the Distribution Percentages owned by all of the Members. 

“Manager“ means Selmon and his successor appointed and designated as the Manager of 
the Company in accordance with Section 4. I@). 

“MeinberLoans” as defined in Section 2.6. 

“Members” means the Persons set forth in Section 1.5 and their respective Permitted 
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Transferees and other permitted successors who are admitted as successor “members” (as that 
term is used in the Act) in accordance with Section 5.3, but does not include any Person who 
ceases to be a Member pursuant to the provisions of this Agreement or under the Act. 

“Misconduct” as defined in Section 4.7 

“Noticd as defined in Section 7.1 

“OpeMting ProceeW for the applicable period means all cash sales receipts of the 
Company during such period (excluding Dissolution Proceeds and any Capital Proceeds) less the 
following costs and expenses paid during such period: (1) cash operating expenses, (2) interest 
and principal payments on any indebtedness of the Company (other than in respect of Member 
Loans), (3) cash expenditures for repairs, capital improvements and other capital items, and (4) 
any additions to Company reserves which the Manager deems necessary or appropriate. 

“Permitted Transfwd as defined in Section 5.2. 

“Person” means an individual, partnership, corporation, limited liability company, trust, 
or other association or business entity. 

“Replacement Event” as defined in Section 4 1. 

“Successor” as defined in Section 5.3, 

“Super-M~or?y Decision AppmaP‘ means the approval of a Company action or 
decision by Members owning at least seventy percent (70%) of the Distriiution Percentages 
owned by all of the Members. 

“Tm Matters Partnei‘ as defined in Section 3.4 

“Transfei‘ as dehed in Section 5.1 

“Treasury Regdutions” means the income tax regulations promulgated under the Code, 
as such regulations may be amended from time to time. 

“UGnding-Up Membm” as defined in Section 6.2. 

Section 1.10. Additional Definitions. The dehitions in Section 1.9 and elsewhere in 
this Agreement shall apply equally to both the singular and plural forms of the terms defined. 
Whenever the context may require, any pronoun used herein shall include the corresponding 
masculine, feminine and neuter forms. The words “include,” “includes,” and “including” shall 
be deemed to be followed by the phrase “without limitation.” The words “herein,” ‘‘berms" 
“hereunder,” and similar terms shall refer to this Agreement, unless the context otherwise 
requires. 



ARTICLE IL CAPITAL CONTRIBUTIONS AND CMITAL ACCOUNTS 

Section 2.1 Initial Caoital Contributions. Contemporaneously With their execution 
and delivery of this Agreement, the Members shall initially contriiute to the capital of the 
Company, in cash, the respective amounts shown opposite their names as follows: 

Member Name 
Selmon 
Smith 
Kaplan 

Cash 
Contribution 

%680.00 
200.00 
120.00 

Section 2 3 .  Caaitd Accounts 

(A) A separate capital account (“Cauital Account”) will be maintained for each 
Member Each Member’s Capital Account will be increased by (1) the amount of money 
contributed by such Member to the Company; (2> the fair market value of property contributed 
by such Member to the Company (net of liabilities secured by such contributed property that the 
Company is considered to assume or take subject to under Section 752 of the Code); (3) 
allocations to the account of such Member of Company income and gain; and (4) allocations to 
such Member of income described in Section 705(a)( I)@) of the Code. Each Member’s Capital 
Account wiU be decreased by (1) the amount of money distributed to such Member by the 
Company; (2) the fair market value of property distributed to such Member by the Company (net 
of liabilities secured by such distributed property that such Member is considered to assume or 
take subject to under Section 752 of the Code); (3) allocations to such Member of expenditures 
described in Section 705(a)(2)(B) of the Code, and (4) allocations to the account of such 
Member of Company loss and deduction taking into account adjustments to reflect book value. 

(B) In the event of a permitted sale or exchange of an Interest in the Company, the 
Capital Account of the transferor shall become the Capital Account of the transferee to the extent 
it relates to the transferred Interest. No Code Section 754 election shall be made with respect to 
any transfer except at the sole discretion of the Manager and no transferee of an Interest in the 
Company shall have the right to require such election. 

(C) The manner in which Capital Accounts are to be maintaked pursuant to this 
Section 2.2 is intended to comply with the requirements of Code Section 704(b) and the Treasury 
Regulations promulgated thereunder. If in the opinion of the Company’s tax lawyers and/or tax 
accountants the manner in which Capital Accounts are to be maintained pursuant to the 
preceding provisions of this Section 2.2 should be modified in order to comply with Code 
Section 704(b) and the Treasury Regulations thereunder, then notwithstanding anything to the 
contrary contained in the preceding provisions of this Section 2.2, the method in which Capital 
Accounts are maintained shall be so modiiied; provided, however, that any change in the manner 
of maintaining Capital Accounts shall not materially alter the economic agreement between or 
among the Members 
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(D) Subject to the provisions of Section 6.2, upon liquidation of the Company (or any 
Member’s Interest), liquidating distributions will be made in accordance with the posi!ive 
Capital Account balances of the Members, as determined after takmg into account all Capital 
Account adjustments for the Company’s taxable year during which the liquidation occurs. The 
proceeds from any liquidation will be paid within sixty (60) days of the end of the taxable year 
(or, iflater, within ninety (90) days after the date ofthe liquidation). 

0 

(E) Except as otherwise required by the Act, or unless otherwise spec5cdy required 
here$ no Member shall have any liability to restore all or any portion of a deficit balance in 
such Member’s Capital Account. 

Section 2.3. 

(A) 

Withdrawal o r  Reduction of Members’ Contributions to Caoital. 

A Member shall not receive out of the Company’s property any part of such 
Member’s contributions to capital until all liabilities of the Company, except liabilities to 
Members on account of their Capital Contributions, have been paid or there remains property of 
the Company sufEcient to pay them. 

(E) A Member, irrespective of the nature of his contribution, has only the right to 
demand and receive cash in return for such Member’s Capital Contribution. 

Section 2.4. Interest On and Return of Caoital Contributions. No Member shall be 
entitled to interest on such Member’s Capital Contribution or to the return of such Member’s 
Capital Contribution, except as otherwise specifically provided for herein 

0 
Section 2.5. No Additional Caoital Contributions or Loans. Except as otherwise 

provided in this Agreement, no Member or Successor shall be required to make any additional 
capital contributions or loans to the Company or be personally liable for the payment of any 
debts of the Company. 

Section2.6. Member Loans. Any Member may voluntarily make loans to the 
Company for any Company purpose if the Members unanimously determine, that the use of such 
borrowed knds is needed and would benefit the Company. Loans to the Company &om any 
Member (“Member Loans”) shall be made upon such terms and conditions as the Members shall 
determine; provided, however, each Member shau have the opportunity to participate in 
providing Member Loans in the same ratio that such Member’s Distribution Percentage bears to 
the total Distribution Percentages of all Members electing to provide Member Loans. The 
Manager shall cause the Company to execute and deliver such documents as the Manager deems 
advisable or appropriate to evidence, secure and support any Member Loans owed by the 
Company to the Members. Contemporaneously with their execution and delivery of this 
Agreement, Smith has agreed to provide a loan to the Company in the amount of up to $500,000 
(the ‘‘Smith Loan”). The other Members hereby waive the right to participate in the Smith Loan. 

Section 2.7. Interests Treated as “Scurities”: Certificates of Interest. Pursuant to 
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the ‘‘Unihm Commercial Code- Investment Securities” of Missouri (specifically, Mo. Rev. Stat. 
5 400.8-103(c)), the Interests in the Company held by the Members shall be considered to be 
securities, as dehed in Mo. Rev. Stat. 4 400.8-102(a)(l5), and shall be governed by Article 8 of 
the Uniform Commercial Code ofMissouri (Mo. Rev. Stat. 5 400.8-101, et. seq.). Membersmay 
be issued Certificates of Interest evidencing their status as Members of the Company. 

ARTICXE I11 ALLOCATIONS. DISTRIBUTIONS AND ACCOUNTING 

Definitions Reeardine Allocations. For purposes of this Article a the 
following terms shall have the following meanings: 

(A) “Net Profit” for a fiscal year of the Company means the excess, if any, of (1) the 
sum of the Company’s items of income and gain for such fiscal year over (2) the sum of the 
Company’s items of deduction and loss for such fiscal year. 

(3) ‘Wet Loss” for a fiscal year of the Company means the excess, if any, of (1) the 
sum of the Company’s items of deduction and loss for such fiscal year over (2) the sum of the 
Company’s items of income and gain for such fiscal year. 

Section3.2. Regular AUocations of Profits and Losses. Except as otherwise 
provided in this Operating Agreement, the Net Profit and Net Loss of the Company and each 
item thereof shall be allocated among the Members in accordance with their respective 
Distribution Percentage. For tax purposes, net income and loss, and each item thereoc shall be 
allocated &st as required by IRC Sec. 704(c), and thereaffer in accordance With the allocations 
for book purposes. 

Section 3.3. Distributions. 

(A) Cash distniutions, whether made from Operating Proceeds or Capital Proceeds, 
may be made at such times and in such aggregate amounts as the Manager may, %om time to 
t h e ,  determine. Notwithstanding the foregoiug, in order to provide the Members cash With 
which to pay their personal or corporate income taxes on their distributive shares of income in 
excess of any prior losses, the Company shall distribute, ftom its Operating Proceeds, cash to the 
Members in each year in which their allocable percentage of the Company’s positive taxable 
income exceeds the aggregate balance of their allocable percentage of all Company losses 
previously allocated to them. The aggregate amount required to be distributed to the Members 
hereunder shall be equal to the Company’s taxable income, as reported on Schedule K of Form 
1065, multiplied by the sum of (i) the maximum federal income tax rate for unmanied 
individuals plus (ii) the maximum Missouri income tax rate for unmanied individuals. Such 
amounts shall be paid to the Members no later than April 1 of the year immediately following the 
year in which such income was earned. The Distribution Percentage for each Member can not be 
diluted or modified unless with the unanimous consent of all Members. 

Section 3.4. Limitation Uno0 Distributions. No distribution shall be declared and 
paid unless, after the distribution is made, the assets of the Company are in excess of all 
liabilities of the Company, except liabiities to Members on account of their conm3utions. 

a 



w. Accounting Methods; Cornoanv Records. 

(A) The Company’s books and records shall be prepared in accordance with generally 
accepted accounting principals, consistently applied, except that the Capital Accounts of the 
Members shall be maintained as provided in Section 2.2. No audit of such books and records 
shall be required unless a Member request the same and agrees to pay the costs thereof durins 
2003. The Manager shall select certified public accountants to audit the books and records of the 
Company on an annual basis after 2003 and to timely prepare all federal, state and local tax 
returns. The Company shall be on the cash method for both tax and accounting purposes. The 
Manager shall make all elections and determinations in respect of Company tax matters. Selmon 
is hereby designated as the “Tax Matters Partner” (as such term in defined in Section 6231(a)(7) 
of the Code) or the equivalent representative for the Company. A Tax Matters Partner may be 
removed and a new Tax Matters Partner appointed at any time by Super-Majority Decision 
Approval. 

(€3) The Company shall comply with all record keeping requirements imposed by the 
Act, and shall provide each Member with the opportunity to inspect and copy such records (at 
such Member’s expense), at reasonable intervals, during ordinary business hours. The Manager 
shall prepare or muse to be prepared monthly operating statements and balance sheets, and shail 
deliver same to all of the Member no later than the Mteenth (1 S*) day of the succeeding month. 

Fiscal Year. The fiscal year of the Company shall be the calendar year. 

Bank Accounts; Title to Business Proaem. The knds of the Company 
shall be deposited in such bank accounts, or invested in such interest-bearing or noninterest- 
bearing investments in the Company’s name, as shall be determined by the Manager. The funds 
of the Company shall not be commingled with the funds of any other Person and the Manager 
shall not employ, or permit any other Person to employ, such funds in a m e r  except for the 
benefit of the Company. Title to the Business Property shall be held, and conveyances thereof, 
as permitted hereunder, shall be made, in the name of the Company. 

Section 3.6. 

Section 3.7. 

Section 3.8. 754 Election. In the case of a transfer of an Interest which is permitted 
by this Agreement and which is made by sale or exchange or upon the death of the transferor as 
contemplated by Section 743 of the Code, then upon the request of the transferee of such 
Interest, the Company shall file an election under Section 754 of the Code pursuant to the 
Treasury Regulations. 

Section 3.9. 754 G r o w  State Tax Returns. The Manager shall withhold tax and file 
“goup” or “composite” state income tax returns on behalf of nonresident Members in States 
where the Company conducts business to the extent applicable state law requires such 
withholding andor returns. To the extent the Manager files a group or composite state income 
tax return, the Manager shall notify each Member and Successor of hidher share of tax paid with 
such return which share shall be determined pursuant to any reasonable method agreed to by the 
Members and Successors in accordance with applicable law. To the extent provided by 
applicable law, Members and Successors may submit evidence acceptable to the Manager that @ 

9 



they are exempt kom or entitled to reduced tax. a - 
Section3.10. Tax Status. Notwithstanding any provision of this Agreement to the 

contrary, solely for Federal and state income tax purposes, each party hereto recognizes and 
acknowledges that it is the Members’ intention that the Company will be a limited liability 
company classified as a partnership for Federal income tax purposes and subject to d provisions 
of Subchapter K of Chapter 1 of Subtitle A of the Code; provided, however, the sling of Federal 
and state income tax returns shall not be construed to extend the purposes or expand the 
obligations or liabilities of the Company nor shall it be construed to create a partnership (other 
than for tax purposes) or any other agency relationship between the Members and Successors. 

ARTICLE IV. POWERS. RIGHTS AND DUTIES OF THE MEMBERS 

Section 4.1. 

(A) 

Manawment Autboritv and Duties of Members. 

Subject to the provisions of this Article’lV, and the other rights expressly granted 
to the Members under the provisions of this Agreement, the overall day-to-day management and 
control of the Company and the Business Property shall be vested in the Manager who shall have 
the exclusive right, authority, and responsibility to manage and conduct the business and aEairs 
of the Company witbin the scope of the Business; provided, however, that the Manager may 
delegate to one or more Member(s) or third parties ministerial authority to conduct designated 
aspects of the day-to-day operations of the Company. Pursuant to the foregoing and subject to 
the other provisions hereoc the Members shall have all the rights and pwers of members as 
provided under the Act and as otherwise provided by law. 

(B) There shall at all times during the term of the Company be one (1) Manager. 
Selmon is hereby appointed as the Manager. The Manager shall discharge his duties as Manager 
until (1) a Replacement Event occurs, and (2) his successor Manager is appointed. A Manager 
may resign as such at any time. A Manager may be removed at any time for Misconduct or by a 
decision to do so approved by Majority Decision Approval. In the event of the resignation, 
dissolution, death, removal, incapacity or inability to act of a Manager (each a “Reulacement 
=), another Person shall be appointed as &cessor Manager by Majority Decision 
Approval. Upon the appoinwent of a successor Manager in accordance with this Paragraph 
Q3), the former Manager or his legal representative shall execute such documents and take such 
action as may be required to permit the successor Manager to act as the h4anager in accordance 
with the provisions hereof. Notwithstanding the foregoing in the event of an occurrence of a 
Replacement Event with respect to Selmon’s position as Manager, Kaplan shall succeed Selmon 
as the Manager for a term not to exceed six (6) months. During such six-month period, Kaplan 
may be removed only for Misconduct (as d&ed in Section 4.7). At any time during such six- 
month period, Kaplan’s successor may be appointed by the Members by Majority Decision 
Approval in accordance with this Paragraph (B). 

Section 4.2. Authoritv of Manager 

(A) Subject to the provisions of Section 4.3 and 4.5 and the other rights expressly 
g&ed to the Members hereunder, the Manager is hereby specifically authorized for, and in the 
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name of and on behalf of the Company, to engage in any and all activities and to perform and 
cany out any and all contracts necessary to, in connection with, or incidental to the 
accomplishment of, the Business. 
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(B) Any Person dealing with the Company or the Manager may rely upon a certifkate 
signed by the Manager as to the identity and authority of the Manager or any other Member. 

Section 4.3. 

(A) 

Restrictions on Authoritv of the Manager; Maior Decisions 

In addition to the limitations set forth elsewhere her& neither the Manager nor 
any of the Members shall, without written consent of all of the Members: 

(1) 

(2) 

Do any act that materially contravenes this Agreement; 

Admit additional or substitute Members to the Company except as 
otherwise provided in Article 5.2; 

(3) Change, merge, sell or reorganize the Company into any other legal form 
or entity; 

(4) Cause the Company to engage in any business other than the Business or 
extend the scope of the Business, by implication or otherwise; or 

(5) 

(6)  

Amend or modify the terms of this Agreement 

Causing the Company to borrow money or obligating the Company to pay 
amounts in excess of $25,000. The foregoing shall not apply to any leasing arrangements 
for office space or equipment, employee contracts for non-Members or Member Loam 
made in accordance with Section 2.6: 

(7) Lending money to or guarantying any debts or obligations of any Member, 
m a t e  or third party; 

(8) Causing the Company to enter into or modi@ any transadon, 
commitment, contract, or agreement with any Manager, Member or AtfiIiate; and 

(9) 
Business Property; 

(IO) 

(11) Any sale or encumbrance of all or any portion of the Business or the 

Selling, exchanging, or transferriug of all or substantially all of the 

Making any expenditure or establishing reserves in excess of $25,000; 

Business Property, including the negotiation of the terms and conditions thereof, 

(12) Any other decision or action which, considered before making the ' 
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decision, would reasonably have been expected to have a substantial or material effect 
upon the Company as contrasted with a decision or action which would be routine or in 
the ordinary course of business of the Companx 

(13) Enter into employment contracts with any Member; and 

(14) Increase the benefits, salary or compensation of any Member. 

Section 4.4. Member Meetings. 

(A) Any Member(s) collectively holding at least ten percent (10%) of the then 
Distribution Percentages collectively held by all Members entitled to vote hereunder may call a 
meeting to consider the approval of an action or decision requiring Member approval under any 
provision of this Agreement by delivering to each other Member notice of the time and purpose 
of such meeting at least three (3) business days before the day of such meeting. A Member may 
waive the requirement of notice of a meeting either by attending such meeting or executing a 
waiver before or after such meeting. Any such meeting shall be held during the Company’s 
normal business hours at its principal place of business. Members may participate in a meeting 
of the Members by means of conference telephone or video communications equipment pursuant 
to which all persons participating in the meeting can hear each other, and participation in a 
meeting by such means shall constitute presence in person at such meeting by all of the 
participants. 

(B) AU matters within the scope of a Major Decision shd be approved by Super- 
Majority Decision Approval. For all other actions or decisions requiring a Member vote 
hereunder, the approval of Members owning a majority of the Distribution Percentages shall be 
required in order to approve any resolution voted on at such meeting. Approval by those 
Members owning the requisite Distribution Percentages, as set forth in this Paragraph (€31, shall 
be effective whether or not votes are cast at a meeting of Members (and whether or not all of the 
Members are in attendance at any such meeting), or by formal or informal, oral or Written 
consents or instmctions of such Members, and such approval so made by the Members 
authorized to do so shall be effective regardless of the number of Members who may actually 
vote thereon, consented thereto or received notice of the proposed action approved. 
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Section 4.5. Non-Cornaetition: Conflicts of Interest. No Member or Affiliate shall 
engage in any activity or venture which is competitive with the Company or which would 
damage or take advantage of the Company. No Member will realize secret profits or gains 
through personal transactions with the Company, compete with the Company in a manner that 
hurts the Company or usurp a Corporate opportunity. Any Member or Affiliate may engage 
independently or with others in non-competitive business ventures of every nature and 
description. Neither the Company nor any Member shall have any right by virtue of this 
Ageement or the relationship created hereby in or to any other non-competitive ventures or 
activities in which any Member or M a t e  is involved or to the income or proceeds derived 
therefrom. The pursuit of other non-competitive ventures and activities by Members or 
M a t e s  is hereby consented to by the Members and shall not be deemed wrongful or improper. 
No Member or m a t e  shall be obligated to present any particular business or investment 9 
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opportunity to the Company unless such opportunity is of a similar character to the Business and 
which, if presented to the Company, could be taken by the Company, and any Member or 
Affiliate shall have the right to take for his or its own account (individual or as a member or 
fiduciary), or to recommend to others, all such other opportunities. 

0 

Section 4.6. Transactions with Members. Successors and Affiiates. If unanimous 
Member approval is obtained, the Company may enter into agreements with one or more 
Members or m a t e s  to provide leasing, management, legal, accounting architectural, 
brokerage, development, or other services or to buy, sell or lease assets to or from the Company, 
provided that any such transactions shall be at rates at least as favorable to the Company as those 
available eom un-ted parties. The validity of any transaction, agreement or payment 
involving the Company and any Member, Successor or Affiliate otherwise permitted hereunder 
shall not be affected by reason of the relationship between such Person and the Company or any 
of its Members. 

Section 4.7. Liabilitv and Indemnification 

(A) No Manager, Member or Aftiliae of a Manager or Member (each an 
“Indemnified Person”) shall be liable, responsible or accountable in damages or otherwise to the 
Company or to the Members or any other party to this Agreement for any action taken or failure 
to act on behalf of the Company unless such action or omission was an intentional breach of this 
Agreement or constituted bad faith or wanton or willhi misconduct (coUectively, 
“Misconduct”); provided, however, that the term “Misconduct” shall be deemed to include 
omissions, mistakes of judgment or losses due to such omissions or mistakes or to the negligence 
or bad faith or misconduct of any employee, broker, adviser or other agent or such representative 
of the Company. Each Indemnified Person may consult with legal counsel or other professional 
advisors to the company and shall have no liability for the consequences of any action or 
omission resulting from good faith reliance on the advice of such counsel or professional 
advisors. The exculpation. provided in this Paragraph also shall apply to the agents, employees 
and other legal representatives of an Indemnified Person. A Member who has committed 
Misconduct shall be deemed in default under this Agreement. 

e 

(B) Except with respect to Misconduct, the Company shall, to the West extent 
permitted under the Act, indemnify and hold harmless each I n d e d e d  Person t?om any loss, 
damage, liability or expense incurred or sustained by such I n d d e d  Person by reason of any 
act performed or any omission for or on behalf of the Company or in furtherance of the interest 
of the Company, including any judgment, award, settlement, reasonable attorneys’ fees and other 
costs and expenses (which may be advanced by the Company) incurred in connection with the 
defense of any actual or tbreatened actio% proceeding or claim. 

(C) Each Manager, Member and Successor hereby agrees to indemrufy and hold the 
Company and each other Indemnified Person wholly and completely harmless from any liabity, 
cost, or damage that any such Indemnified Person may incur (imcluding reasonable legal and 
other expenses incurred in defending against such liabiity, cosf or damage) resulting from the 
Misconduct of such Manager or Member. The Person making such payment shall treat any 
amount paid under this Paragraph (C) as a capital contriition. a 
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Section 4.8. Comoensation and Reimbursement of the Managers and Members 

Each Manager or Member shall be paid documented out-of-pocket expenses, if any, related to 
conducting the Business of the Company, including, but not limited to, the attendance at each 
meeting of the members and may be paid a stated compensation for performing services for the 
Company Notwithstanding the preceding sentence, from the Effective Date until September 1, 
2003, Kaplan and Selmon will abate fiom taking any compensation. From September 1,2003 
until and including the first month the Company generates positive Operating Proceeds, Kaplan 
and Selmon will receive monthly gross compensation of $7,500 and $10,466 respectively. 
Thereafter, Kaplan and Selmon will receive their hll monthly compensation of $15,000 and 
$20,833 respectively, payable bi-weekly The Company further agrees that Smith will receive 
monthly gross compensation in the amount of $5,000 per month commencing on the first day of 
the first month following the satisfaction of the Smith Loan. However, in the event the 
Company does not have sufficient funds to meet its financial obligations, then Kaplan, Smith and 
Selmon’s compensation shall be reduced to such levels so as to allow third party expenses and 
other Company hancial obligations to be paid first and prior to the compensation described 
herein. Any reduction in Members’ compensation shall be abated and not deferred. The 
compensation described above will be capped at such amounts. All such payment for services 
shall be treated as guaranteed payments under section 707(c) of the Internal Revenue Code. 
Such compensation limitation shall only relate to payment for services and shall not limit the 
amount of distributions the Members may otherwise receive. e 

Section 4.9. Liabilitv for Comvanv Debts and Obligations. No Member shall be 
personally liable for any of the expenses, liabilities or obligations of the Company except to the 
extent provided in Sections 4.7(C) or 5.1(E) or in an agreement executed by such Member 
evidencing his express agreement to be personally liable for such expense, liability or obligation 

ARTICLE V. TRAh%FERS OF INTJCRESTS 

Section 5.1. Restrictions. 

(A) No Member or Successor may, without the prior consent of all of the other 
Members not then in defaUt hereunder, effect a Transfer of all or any part of his Interest unless 
such Transfer is permitted or required under Section 5.2. As used herein, “Transfer” means any 
voluntary or involuntaq transfer, sale, assignment, exchange, encumbrance or hypothecation or 
other disposition 

(B) Voluntary Transfers in violation of the provisions hereof shall be void and of no 
effect for any purpose. 
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(C) Members who have affected Transfers of all of their Interests shall have no 
fusther right, authority, and/or responsibility to participate in the management or conduct of the 
Business. 

@) In addition to the other restrictions set forth in this Article V, if a trust, 
corporation, limited liability company or partnership or other association or entity (each, an 
“E=) holds an Interest, such Entity shall not, without the consent of all of the Members not 
then in d e h l t  hereunder, permit or effect the indirect transfer or indirect hctionalization of all 
or any part of such Interest (by admission or an owner, change in bendciary, distribution to an 
owner or beneficiary or otherwise) to a Person who would not be a Permitted Transferee of a 
direct transfer or suqh whole or partial Interest under Section 5.2. 

(E,) Each Member and Successor acknowledges the reasonableness of the restrictions 
on Transfers imposed by this Agreement in view of the Company purposes and the relationship 
of the Members, and accordiugly agrees that the restrictions on Transfer contained herein shall 
be specifically enforceable. Each party hereto hereby further agrees to hold the Company and 
each Member wholly and completely harmless &om any cost, liability, or damage (includmg 
reasonable attorney’s fees, liabilities for income taxes, and the cost of enforcing this indemnity) 
incurred by any of such indemnified Persons as a result of a Transfer or an attempted Transfer by 
such party in violation of this Agreement. 

Section 5.2. Permitted Transfers. 

. (A) Notwithstanding Section 5.1, any Member may, at any time, Transfer his Interest 
III the Company or any party thereof if such Transfer to made to any of the following Persons 
(eacb, a “Permitted Transfmee”): 

(1) To a trust if (m such trust is primarily for hidher beneiit and/or 
the benefit of a Family Member; 

(2) If such Member is a trust, to be beneiiciaries of such trust by operation of, 
or authority under, its governing instrument; and 

For purposes of this Section 5.2(A), the term ‘Tamilv Member” shall mean and include a spouse, 
child, grandchild, sibling, or parent of the Member in question or a lineal descendant of any such 
Family Member. 

Section 5.3. 

(A) 

Effect of Assignment; Admission of Successor Members; Documents. 

All whole or partial Interests shall be subject to the restrictions and obligations set 
forth in this Agreement and no purported Transfer of a whole or partial Interest otherwise 
permitted hereunder (except for a pledge or collateral assignment permitted hereunder which 
does not transfer present ownership to another Person) shall be effective for any purpose unless 
and until the party to whom such Interest is being Transferred has executed a Writing evidencing 
its agreement to be bound by all the *terms and provisions of this Agreement. Unless otherwise e 
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expressly agreed by the Members or expressly provided herein, no Transfer permitted hereunder 
shall relieve the assignor from any of its Obligations under this Agreement accruing prior to such 
Transfer. 

(€3) Upon the occurrence of an event described in Section 347.123 of the Act (each, a 
“Dissociation Event”) with respect to a Member or any other Transfer of the ownership of any 
whole or partial Interest to any other Person (other than to a Permitted Transferee) in accordance 
with the provisions set forth in this Article V, ( I )  the successor to and/or owner of any such 
Interest (a “Successor”) shall succeed to and hold such Interest as an assignee only under Section 
347 115 of the Act and shall have no right, except as provided in (C)  below, to become a 
substitute Member or to participate in the management of the Business and shall not be 
considered a “Member” under this Agreement nor a “member” as that term is used in the Act, 
and (2) the Member who was the subject of such Dissociation Event or whose whole or partial 
Interest was so Transferred shall (a) if such Dissociation Event did not result in or derive &om a 
Transfer of such Member’s Interest, cease, for all purposes, to be a “Member” under this 
Agreement and under the Act as of the date of such Dissociation Event and shall thereafter be 
deemed a “Successor” for all purposes of this Agreement, or @) if such Dissociated Event 
resulted in a Transfer of such Member’s Interest or there was such an “other” Transfer of an 
Interest such Member shall so cease to be a Member with respect to the whole or partial Interest 
so Trwfemed. A Permitted Transferee that receives any whole or partial Interest shall, after 
complying with the provisions of this Section, automatically be admitted as a substitute 
“member” (as that term is used in the Act) and thus a Member A Member who is subject of a 
Dissociation Event shaiI have no right to demand and receive payment for such Member’s 
Interest but shall only have the continuing rights as a Successor with respect to such Interest. 

(C) A Successor who is not in dei5dt under this Agreement (by reason of hidher or 
hidher predecessor’s uncured breach or failure to perform any obligation under this Meement) 
shall have the right to petitio% by notice to each then existing Member, to become a substitute 
“member” by obtaining the consent of all Members. 

@) Each Permitted Transferee and Successor shall (1) reimburse the Company for 
any legal and accounting expenses i n w e d  in connection with the Dissociation Event and/or 
Transfer, (2) pay all costs incurred in connection with the preparation and filing of amendments 
to the Articles and any registration as a foreign limited liability company if required by 
applicable law to reflect the status of such Successor as a Member, and (3) in addition to the 
other rights and obligations as a Member herein expressly set forth, be (a) liable for the 
obligations of hidher assignor/predecessor under this Agreement attributable to such Interest, (b) 
subject to any continuing obligations attributable to such Interest under Section 4.7(C) and 
5 I@), and (c) entitled to receive the distributions attributable to such Interest under Articles JII 
and VI and allocations of profits and losses (and items thereof) under Article LU. 

Section 5.4 Convevance of Interests. Notwithstanding the restrictions contained in 
Section 5.1, and subject to the conditions of this Section 5.4, Selmon shall have the right to 
negotiate and transact, on behalf of the Members, a sale of all the Interests. Such right to sell is 
specitjca~~y contingent upon the following conditions: 
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a) No sale shall occur prior to the satisfaction of the Smith Loan; 

b) Any sale must be based on a bona-fide offer tendered and consummated by a non- 
Afiiliate purchasing entity; 

c) Selmon will promptly not@ the Members upon receipt of a written offer and will 
timely provide Members with copies of all transaction documentatioq 

d) Any sale must be an “all or none” transaction, whereby either all of the Interests are 
conveyed or none of the Interests are conveyed; 

e) No Member shall receive a premium for the sale of his Interests. Notwithstanding 
this condition, Selmon may be reasonably compensated for his time and efforts in the 
event the purchasing entity requests such assistance during a post-closing transition 
period; 

f) No Member shall have an ownership interest in either the purchasing entity, any 
entity aELated with the purchasing entity or the Company as of the consummation of 
the transaction or thereafter for a period of 24 months; 

g) Unless this condition is waived by all the Members, the purchase price for the 
Interests is at least the greater of $2,000,000 or the then fair market value of the 
Company as documented by a letter of value provided by an independent telecom 
business broker selected by mutual agreement of the Members and provided to the 
Members prior to consummation of the transaction. 

ARTICLE VI. DISSOLUTION OF THE COMPANY 

Section 6.1. Liauidation Events. 

(A) No act, thing, occurrence, event or circumstance shall cause or result in the 
dissolution of the Company except that the earliest to occur of any of the following events (a 
“Liauidation Event”) ShaJli work an immediate dissolution of the Company: 

(1) The sale or other disposition of all or substantially all of the Business 
Property; 

(2) 

(3) 

A decision to do so approved by Super-Majority Decision Approval; or 

Any Dissociation Event occurring with respect to the sole remaining 
Member. 

(B) Notwithstanding any provision of the Act, each Member hereby covenants and 
agrees that the Members have entered into this Agreement based on their mutual expectation that 
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all Members wiU continue as Members and carry out the duties and obligations undertaken by 
them hereunder and that, except as otherwise expressly required or permitted hereby, each 
Member covenants and agrees not to, without the unanimous consent of the Members not then in 
default hereunder: (1) voluntady withdraw or attempt to withdraw fiom the Company, or (2) 
petition for judicial dissolution of the Company. 

e 

Section 6.2. 

(A) 

Distribution of Proceeds on Dissolution: Winding UD: Reserves 

Upon the occurrence of a Liquidation Event, the Company shall continue solely 
for the purposes of winding up its &airs in an orderly manner, liquidating its assets, and 
satisfykng the claims of its creditors and Members and no Member shall take any action that is 
inconsistent wi& or not necessary to or appropriate for, winding up the Company’s business and 
affairs. To the extent not inconsistent with the foregoing, all covenants and obligations in this 
Agreement shall continue in full force and effect until such time as the Dissolution Proceeds 
have been distributed pursuant to t h i s  Section 6.2 and the Company has fled all required 
documents to dissolve and liquidate under the Act. 

(B) The Manager, or, if there is no Manager, a Member appointed by Super-Majority 
Decision Approval of the remaining Members (in either case, the “Wmdinrr-Up Member”), shall 
be responsible for overseeing the winding up and liquidation of the Company. As soon as 
reasonably practical after the occll~~ence of a Liquidation Event, the Winding-up Member shall 
f le  all required documents and notices pursuant to the Act and take such actions as are required 
under the Act to dispose of or make provision for the known and unknown claims against the 
Company. After making such lilling and taking such actions, the Winding-up Member shall 
take fUl account of the Company’s liabilities and the Business Property, cause the Business 
Property to be liquidated as promptly as is consistent with obtaining the fair value thereof, and 
shall cause the proceeds therefiom and any other assets and funds of the Company then existing 
(collectively, the “Dissolution Proceeds”), to the extent sufficient therefor, to be applied and 
distributed in the following order: 

(1) First, to the payment of the Company’s known debts and liabilities 
(excluding obligations in respect of Member Loans or distributions to Members), 
but if the amount available therefor shall be ins-cient, then pro rata on account 
thereot and 

(2) Then, the balanq if any, less such reserves (“Dissolution 
Reserves”) as the Winding-up Member reasonably determines are necessary or 
appropriate for anticipated or contingent debts and expenses of the Company, 
shall be applied to pay principal and interest on Member Loans as contemplated 
by Section 2.6 (until retired in full); and 

(3) T h q  the balance, if any, less such Dissolution Reserves as the 
Wmding-Up Member reasonably determines are necessary or appropriate for 
anticipated or contingent debts and expenses of the Company, shall be distributed 
to the Members in accordance with their respective Distribution Percentages. 
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(C) To the extent the Wmding-Up Member subsequently determines Dissolution 
Reserves (or any part thereof) to be unnecessary for Company debts or expenses, he shall cause 
such amounts to be distributed or paid to the Members, Successors or other Persons who would 
have received the proceeds comprising such Dissolution Reserves under this Section 6 2 as if 
such proceeds had not been used to fund Dissolution Reserves. 

e 

(D) When all of the Company’s property and assets have been applied and distributed 
as provided in this Section 6.2, the Wmdhg-Up Member shall me Articles of Termination as 
provided in the Act, and take such other actions as may be necessary to cause the Company to 
withdraw &om all jurisdictions where the Company is then authorized to transact business. 

(E) The Wmding-Up Member shall not receive any compensation for any services 
performed pursuarrt to this Section 6.2. 

Section 6.3. No Liability 

(A) Each Member shall look solely to the assets of the Company for a l l  distributions 
with respect to the Company and his capital contributions thereto and share of profits or losses 
thereof, and shall have no recourse therefor against any Member; PROVIDED, HOWEVER, that 
nothug herein contained shall relieve any Member of his obligation to make the required capital 
contributions herein provided or to pay any liability or indebtedness or perform any indemnity 
owing the Company or any other Member by reason of the provisions of this Agreement. The 
Company and the other Members shall be entitled at all times to enforce such obligations of such 
Member. 

(€3) Notwithstanding any other provision in this Agreement to the contrary, the 
Company, the Members, all other parties owning an Interest in the Company and all parties 
dealing with the Company shall in respect of any Member who shall be acting as a trustee under 
any trust (other than a revocable inter vivos trust) and in respect of the beneficiary(ies) of any 
such trust, except to the extent that any such trustee andor ben&ciary(ies) may otherwise agree 
in writing (1) look solely to the trust estate of such trust for the payment of all claims, 
indebtedness and liability under this Agreement and for the performance of any covenant or 
obligation, express or implied, contained herein, (2) agree that neither the trustee nor the 
beneficiaries under such trust shall be liable for the debts, claims and liabilities of the trust with 
respect to the Company under the provisions of this Agreement except to the extent of such trust 
estate, and (3) waive the personal liabiity of such trustee and such beneficiaries, or every sort, if 
any. 

In no event shall any 
Member be require to contribute capital to restore a negative balance in his Capital Account 
upon the liquidation of the Company or his Interest, or at any other time; provided, however, that 
nothing in this Section 6 4  shall be construed to relieve a Member of his obligations under 
Sections 4.7(C) or 5 1@). 

Section6.4. No Negative CaDital Account Restoration. 

ARTICLEVII. GENERAL 
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Section 7.1. Notices 

(A) Except as otherwise provided herein, any notice, request, approval, consent, 
authorization, demand or other comunication required or permitted hereunder (‘Notices”) shall 
be given in writing by (1) personal delivery, (2)  United States ma4 postage prepaid, (3) 
registered or certified mail (retum receipt requested), postage prepaid, (4) Federal Express, U.S. 
Post OEce Express Mail, .&borne or similar overnight courier which delivers only upon Signed 
receipt of the addressee, (5) prepaid telegram, facsimile or telex with codrmed receipt or (6) 
electronically via email transmission. 

(B) All Notices shall be sent to the party to whom the Notice is directed at the address 
set forth in Section 1.5, or to such difFerent address(es) as the addressee shall have designated by 
written notice sent in accordance herewith; PROVIDED, that if such party is not listed in Section 
1.5 and has not so designated an address, then at the last address of such party known to the giver 
of such notice. Notices shall be deemed to have been given and received either at the time of 
personal delivery or, in the case of delivery service or 4 as of the date of first attempted 
delivery at the address and in the manner provided herein, or in the case of a confumed telegram, 
hcscsimile, or telex, or email, upon receipt. 

Section7.2. Amendments. This Agreement may be amended only by written 
agreement executed by all the Members. 

Section 7.3. Miscellaneous. Each Member hereby irrevocably waives any and all 
rights that he may have to maintain any action for partition of any of the Busimess Property. This 
Agreement constitutes the entire agreement between the parties with respect to the subject matter 
hereof and supersedes any and all prior operating agreements of the Company (written or oral). 
Time is of the essence with respect to this Agreement. This Agreement and the rights of the 
parties hereunder shall be govemed by and interpreted in accordance with the laws of the State of 
Missouri. Except as herein otherwise specificaUy provided, this Agreement shall be binding 
upon and inure to the benefit of the parties and their legal representatives, successors and 
assigns. Captions contained in this Agreement in no way dehe,  limit or extend the scope or 
intent of this Agreement. If any provision of this Agreement, or the application of any such 
provision to any Person or circumstance shall be held to be illegal, invalid or unenforceable 
under present or future laws effective during the term hereos the remainder of this Agreement, 
or the application of such provision to any other Persons or circumstances, shall not be affected 
thereby and shall be construed and enforced as if such illegal, invalid or unenforceable provision 
had never comprised a part hereof. In lieu of such illegal, invalid or unenforceable provision, 
there shall be added automatically as a part hereof a provision as similar in terms to such illegal 
invalid or unenforceable provision as may be possible and be legal, valid and enforceable. Every 
exbibit, schedule, and other appendix attached to this Agreement and referred to herein is 
incorporated in this Agreement by reference. This Agreement may be executed in several 
counterparts and all so executed shall constitute one and the same agreement, bindug on all the 
parties hereto. 



Section 7.4. Remedies. 

(A) If the Company or any party obtains an award against any other party by reason of 
breach of this Agreement, a reasonable attorneys’ fee as fixed by the arbitrator shall be included 
in such award. Any Member shall be entitled to main* on its own behalf or on behalf of the 
Company, any arbitration action or proceeding pursuant to this Agreement, against any other 
Member, Successor or the Company (including any action for damages, specific performance or 
declaratory relief) for or by reason of breach by such party of this Agreemen4 or any other 
agreement entered into in connection with this Agreement, notwithstanding the fact that any or 
all of the parties to such proceeding may then be Members in the Company, and without 
dissolving the Company as a limited liabiity company 

(B) No remedy conferred upon the Company or any Member in this Agreement is 
intended to be exclusive of any other remedy herein or by law provided or permitted, but each 
shall be cumulative and shall be in addition to every other remedy given hereunder or now or 
hereafter existing at law or in equity or by statute. No failure or delay on the part of a Member 
or the Company to exercise any right it may have in the event of a default by a Member 
hereunder shall prevent the exercise of such right by such Member or the Company at any time 
such defauiting Member may continue to be so in default, and no such failure or delay shall 
operate as waiver of any default. Each party to this Agreement agrees that the Members would 
be irreparably damaged if any of the provisions of this Agreement are not performed in 
accordance with their specific terms and that monetary damages would not provide an adequate 
remedy in such event Accordingly, except as otherwise provided in the Act or in this 
Agreement, it is agreed that, in addition to any other remedy to which the nonbreaching 
Members may be entitled, at law or in equity, the nonbreaching Members shall be entitled to 
injunctive relief to prevent breaches of the provisions of this Agreement and specifically to 
enforce the terms and provisions hereof in any action instituted in any court of the United States 
or any state thereof having subject matter jurisdiction thereof 

0 

(C) No waiver by a Member or the Company of any breach of this Agreement shall be 
deemed to be a waiver of any breach of any kind or nature and no acceptance of payment or 
performance by a Member or the Company after any such breach shall be deemed to be a waiver 
of any breach of this Agreement whether or not such Member or the Company knows of such 
breach at the time it accepts such payment or performance. 

@) Unless otherwise herein provided, if a Member has the right herein to approve 
or consent to any matter or transaction, such approval or consent may be withheld in the sole 
discretion of such Member for any reason or no reason 

(E) Notwithstanding any provision to the contrary, pursuant to the provisions of 
Section 7 5, upon a final determination by an Arbiition Panel, consisting of three independent 
arbitrators, that a Member has violated Section 4 5 won-Competition), such Member shall be 
subject to having to pay hancial damages to the Company as determined by Arbitration plus the 
Member shall be required to relinquish to the Company all of his ownership interest in the 
Company for no financial consideration and shall have no further interest in the Company e i 
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Section 7.5. Arbitration. All claims, disputes and other matters in question arising out 
of, or relating to this Agreement or the performance thereof, including but not limited to 
questions as to whether a matter is governed by this arbitration clause, shall be subject to 
arbitration. Such arbitration shall proceed in accordance with the Commercial Arbitration Rules 
of the American Arbitration Association then pertaining (the “Rules”), insofar as such Rules are 
not inconsistent with the provisions expressly set forth in this Ageement, unless the parties 
mutually agree otherwise, and pursuant to the following procedures: 

(a) Reasonable discovery shall be allowed in arbitration; 

(b) All proceedings before the arbitartor(s) shall be held in Kansas City, Missouri. The 
governing law shall be the laws of the state of Missouri; 

(c) The award rendered by the arbitrators shall be final and judgment may be entered in 
accordance with applicable law and in any court having jurisdiction thereot 

(d) The existence and resolution of the arbitration shall be kept confidential by the 
Members and shall also be kept confidential by the arhhator(s). 

I N  WITNESS WEEmOF, the undersigned have executed this Agreement as of the 
date first above written 
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Matt Blunt 
Secretary of State 

CORPORATION DIVISION 
CERTIFICATE OF GOOD STANDING 

I, MATT BLUNT, Secretary of rhe State of Missouri, do hereby certify that the records in my 
office and in my care and custody reveal that 

INTELLIGENT SWITCH SERVICES, LLC 
LCO530751 

was created under Ihe laws of t h i s  State on me 1 I& day of July, 2003, and is in good standing 
having fully complied with all requiremats of this office. 



Matt  Blunt 
Secretary of State 

~,.lYFICATE OF ORGANIZATION 

WHEREAS, 
Inteiligent Switch services. LLC 

LC05307.51 

fled its Aaicles of Organization with this office on the 1 lth day of July, 2003, and that 
filing was found to conform to the Missouri Limited Liability Company Act. 

NOW, THEREFORE, I, MAlT BLUNT, Sccmaty of State of the State of Missouri, do 
by virtue of h e  authorityvestcd inme bylaw, do CRtifY and declare that on the 11th day 
of July, 2003, the above entity i s  a Limited Liability Company, orga&ed in this state and 
eatitled to any rights granted to Limited Liability Companies. 

IN TESTIMONY WHEREOF, I have set 
my hand and imprinted the GREAT SEAL 
of the State of Nlissouri, on this, the 1 1 th 



state of Missouri 



HUlidl-ZUU3 -IHU U5:U.I Pt! CORP LINK SERVICES FAX NO. 2177897570 P. w11 

OFFICE OF THE SECRETARY OF STATE 
JESSE WWlTB Secretary of State 

AUGUST 20,2003 0098691-7 

DEAR SIR OR MADAM: 
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6. Perlod of Duntlon: 

7. The ad-, Including county, of the office mqulred to be molntalned In ths jurisdiction of its 
organizatiorr, or I not required, of the prlnclpal plaw of Wness (Post office box alone and do are 
unOcCrpta ble): 

(See #I4 M back) 


